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Appellant Resoondent
Mis National Drug Centre (Legal Name: The Superintendent, CGST Range-I
Vasudev Radhakishan Maheshwari), 0, (Palanpur), Division- Palanpur,
Pharma Chamber, Shivaji Market, Amir Gandhinagar Commissionerate
Road, Palanpur, Banaskantha, Gujarat,
385001z 3hr(3rd)an st at faff ah ii suzgmn uf@art/

(A) ,1f@awT h Gar 34tr arr a Gaar l
Any person aggrieved by this Order-in-Appeal may file an appeal to the approp.riate authority in the following
way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where

(i)
one of the issues invo ved relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in

(ii)
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017 .

(Hi) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
.. accompanied wit a fee of Rs. One Thousand for every Rs. One Lakh ofTax or Input Tax Credit involved or the

difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-OS online.

(i)
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying­

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the
amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation to which
the aooeal has been filed.

(Ii) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.

(C) 3a 3qr qTf@rat at 3r4ta alf a iif zznura , fera 3th Rlaa Irancii h
fc:lv, 3-f(frc;rr~ fct~ cl€1-l-ll$~www.cbic.ov.in cm' ~~ ~I
For elaborate, detailed and late -pfdy.tsl~~iting to filing of appeal to the appellate authority, the
appellant may refer to the web -~ · ww'.w:c6i-c:igo~.,rlil.
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F.NO. GAPPL/ADC/GSTP/2280/2024

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s National Drug Centre(Legal Name: Vasudev Radhakishan Maheshwari),
0, Pharma Chember, Shivaji Market, Amir Road, Palanpur, Banaskantha, Gujarat-

385001 (hereinafter referred to as the "appellant") has filed the appeal on
06.03.2024 against Order No. ZD2412230463080, dated 18.12.2023 (Order-in­
Original No. PLN-SUPDT-GST-11/2023-24, dated 06.12.2023 (hereinafter referred
to as the "impugned order') passed by the Superintendent, Central GST & C.Ex.,
Range-1, Division- Palanpur, Gandhinagar Commissionerate (hereinafter referred to

as the "adjudicating authority").

2(i). Brief facts of the case 1n the present appeal is that the appellant
registered under GSTIN 24AGPPM2430HlZI. The appellant availed Input Tax Credit

of Rs. 9,06,105/- (IGST Rs. 10,431/-, CGST Rs. 4,47,837/- and SGST Rs.
4,47,837/-) for the period from July, 2017 to March, 2018 after due date for

availing the same. The details of such ineligible credit are as below:

CGST SGST/
UTGTof GSTR-3BarterNo.

Sr. Month/Qu Date of filing Last date for Total ITC availed after the IGST

. .

availing time limit prescribed
credit for FY under Section 16(4)

, ftz ,Wk}klkb,$as..», Oct-17 8-Feb-2020 23-Apr-19 1,39,832 0 69,916 69,916fl~.,,c" ·:;:t~y c\1!;}~~~.,._\}--1--N-o-v--l-7--+--13---Fe-b--2-0_2_0---l-2-3--A-p-r--l-9-+----1-,6-3-,9-9-6---+--0--+-8-1-,9-9-8-+---81-,9-9--8--1

],» 53 Dec-17 13-Feb-2020 23-Apr-19 1,58,740 10,430 74,155 74,155
W, ~ ·.l~t.•:..- ..I>-..:J~-+--1------+------+-----+---------+------1------lc------,... &/ Jan-18 13-Jun-2020 23-Apr-19 1,65,751 0 82,875 82,875, ...·°[t'al'Ir5aaoaoa,'i,so,sos''co7a'i7cw'

ffl.rkkb•Mar-18 2-Ju1-2020 23-Apr-19 1,18,273 0 59,136 59,136

2(ii). In view of the above, a Show Cause Notice was issued to the appellant-on

dated 29.09.2023. Further, the adjudicating authority passed the impugned order

dated 06.12.2023 and

(i) Confirm the demand of ineligible Input Tax Credit amounting to Rs.

9,06,105/- (IGST Rs. 10,431/-, CGST Rs. 4,47,837/- and SGST Rs.
4,47,837/-) availed and utilized for F. Y 20 17- 18 under the provisions of

Section 73(1) of the CGST/SGST Act, 2017;
(ii) Confirm the demand of interest at the appropriate rate on the confirmed

demand of Rs. 9,06,105/- under the provisions of Section 50(3) of the

CGSTSGST Act, 2017;
(iii) Confirm penalty of Rs. 90,611/- under Section 73(1) of the CGST/SGST

Act, 2017 and do not impose any penalty under the provisions of Section

122(2) (a) of the Act, as discussed above

The adjudicating authority has passed the impugned order and confirmed the

demands as mentioned above on the following grounds:
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- that the ITC available during the months of Oct-17, Nov-17, Dec-17, Jan-18,
Feb_18 and Mar, 18 were availed by the noticee after the due date prescribed
under Section 16(4) of the CGSTAct1 2017. This factual allegation has also not

been challenged by the notice;
- that the subject amount of ITC was availed after lapse of statutory period. The

noticee has not submitted anything substantial evidence to justify availability
of subject ITC which has been claimed and availed after lapse of due date

provided by law; .
- that the language of Section 16(4) of the CGST Act, 2017 and Section 16(4) of

the Gujarat GSTAct, 2017 is very clear and unambiguous. The provision clearly
provides for time limits for availing ITC. This provision has been subjected to
judicial analysis in the above discussed matters before different Hon'ble High
Courts and it has been held that the provision is constitutionally valid and is

not merely procedural;
- that Section 73(1) of the Act provides for demand of tax with interest and with

imposition of penalty. It does not contain quantum of penalty but the same has
been mentioned in Section 73(9) ibid which provides that proper officer shall
determine the amount of tax, interest and a penalty equlavalent to ten per cent.

of tax or ten thousand rupees whichever is higher, due from such person.

k. Being aggrieved with the impugned order, the appellant preferred the

ppeal on 06.03.2024 for the following reasons:

t as per Gujarat High Court Judgement Order in case of Allyssum Infra Vs

ion of India Special Civil Application No. 23556 of 2022, when it was
bmitted by petitioner that retrospective cancellation of the GST registration of

the petitioners may come in its way for claiming Input Tax Credit for the period
from the date of cancellation till the date of revocation of the registration; on
which High Court Categorically stated that "6.1 in this regard it is observed
that when the competent authority considers the issue of revocation of
cancellation ofpetitioners' GST registration under the aforesaid notification, the
petitioners shall be entitled to lodge its claim for availment of Input Tax Credit
in respect of the period from the cancellation of the registration till the
registration is restored. So considering above Gujarat High Court, case also
falls under the criteria of Entitlement of claiming availment of Input tax credit in
respect of the period from Cancellation of the Registration till registration is

restored. Our 'GST was cancelled. So we will be entitled to take Input Tax
Credit. On basis of above Gujarat High Court Judgement, we are entitled to

take ITC as claimed in GSTR 3B;
- that it was not possible to Claim ITC under GSTR-2 as per then notified Section

16(4) as GSTR-2 was never notified. Also GSTR-3 was also not notified during

Page 3 of 8



a

F.NO. GAPPL/ADC/GSTP/2280/2024

that we were not able to file the GST returnsfor the period into consideration ·as

there was lack offunds due to financial instability. As portal does not allow to
file GSTR 3B until challans are paid, we could not file GSTR 3B due to lack of
funds due to financial instability. Our GSTN was cancelledfor nonfiling of GST
returns, when we applied for revocation of cancellation of GSTN, no such

intimation or objection was raisedfor limitation of Section 16(4);
• Ifwe were allowed to filed GSTR 3B without payment of Tax where such credit

is availed, same would have been availed such credit already. Reference as
per recent Madras High Court Judgement in the case of Kavin HP Gas Gramin
Vitralc v. The Commissioner of Commercial Taxes & Ors, it was held that basis
of initiation of the proceedings by the department is itself not legally t:enable,
as when FORM GSTR-2 is not available, then electronical filing is not possible,
as for claiming ITC as per the Act, facility of GSTR-2 is not provided till now.
The Taxpayer cannot be expected to ale the Form electronically "if the GSTN
provided an optionforfiling GSTN without payment of tax or incomplete FORM
GSTR-3B, the dealer would be eligible for claiming of ITC. The same was not
provided in GSTN network hence, the dealers are restricted to claim ITC on the
ground of non-filing of FORM GSTR-3B within prescribed time." it was not
possible to Claim ITC under GSTR-2 as per then notified Section 16(4) as

the period into consideration. We would like to submit GSTR -3B cannot be
treated as a return under section 39 thereby considering the delay in filing of

GSTR-3B to deny the ITC is not correct;
- that Section 16 of CGST Act, 2017 provides the eligibility and conditions for

taking the input tax credit;
- Section 16(1), Section 16(4) and Section 41 of the Act, Taking of Input Tax

Credit and Availing Input Tax Credit are two separate Event. "Taking of Input
Tax Credit" meaning taking credit in Books of Accounts. As Section 16(4) talks
about Taking of Input Tax Credit and Not about availment of Input Tax Credit,
the time limit mentioned in Section 16(4) is only related to Taking of Input Tax
Credit in Books of Accounts. As we have taken Input Tax Credit in books of
Accounts within the Time limit of Section 16(4), Ineligibility of Input Tax Credit
as mentioned in Notice is not tenable and such is not recoverable. Time line
restriction mentioned in Section 16(4) does not come in way of delayed Filing of

GSTR 3B in which is self assessed;
- that Taking Input Tax Credit happens in Books of Accounts and Availment of

Credit happens while filing GSTR 3B. As contented by the Leaned officer in
SCN about the time limit of Section 16(4) only, the section 16(4) talks about
Taking of Input Tax Credit, and We have taken Input Tax Credit in books of

- v-· accounts well within the time limit mentioned in Section 16(4);

itional Submission:
, o
e U
I ±
t
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GSTR2 was never notified. Also 'aSTR-3 was also,twi notified during the period

into consideration;
o As it is established and accepted by learned officer; fact that all conditions are
fulfilled, we are entitled to the credit of input tax. We have availed such Input
Tax credit in our books of accounts maintained as per section 35 (1) read with

Rule 56 of the act;
The section 16(4) is based on principle of limitation where on time period lapse
the fresh entitlement is not available. So fresh entitlement would not be
available if vesting conditions as mentioned in section 16/2) would have not be
fulfilled upto time limit as specified in section 16(4). This means that the vesting

entitlement already received after fulfilling conditions as specified in section
16(2) does not go away as per section 16(4). Section 16(4) restricts only fresh

entitlement of input tax credit;
That various SLP has already beenfiled in Hon'ble Supreme Court, as it is sub
judice, we would humbly request learned officer to take action only after such

order is being passed by SC.

In view of the above, the impugned order is not sustainable and liable to be set

aside in the interest of justice.

VIRTUAL HEARING:
~: Virtual hearing in the present appeal was held on 06.05.2024. Shri Harsh

sai.Hbhai Vakil, C.A. and Shri Piyush L. Vakil, Advocate, Authorized
·s %3,'%%Sjg9ek entatives appeared on behalf of the appellant in the present appeal. During

. , ~h ,f e. g they have reiterated the written submission. It is submitted that 11 the
%, ,o • s"ions of Section 16(2) are fulfilled, therefore credit can't be denied. Additional

x submissions will be sent on email alongwith P.H. memo. In view of above requested

to allow appeal.

DISCUSSION AND FINDINGS:
6. I have gone through the facts of the case, written and additional

submissions made by the 'appellant'. It is observed that the main issue to be

decided in the instant case is whether the appellant has wrongly availment of

Input Tax Credit (ITC) amounting to Rs. 9,06,105/- (IGST Rs. 10,431/-, CGST

Rs. 4,47,837/- and SGST Rs. 4,47,837/-) as per Section 16(4) of the CGST Act

2017 and is liable to pay tax under Section 73(1) of the CGST Act 2017 alongwith

interest under Section 50(3) of CGST Act 2017 and penalty under Section 73(1) of

the CGST Act 2017.

7(i). In the instant case, the appellant has availed ITC to the tune of

Rs. 9,06,105/- (IGST Rs. 10,431/-, CGST Rs. 4,47,837/- and SGST Rs.

4,47,837/-) for the return period from July 2017 to March 2018 in
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contravention to the provisions of Section 16(4) of the CGST Act, 2017. The
appellant availed Input Tax Credit after due date for availing the same. The details

of such ineligible credit are as below:

Sr. Month/Qu Date of filing Last date for Total ITC availed after the IGST CGST SGST/

No. arter of GSTR-3B availing time limit prescribed UTGST

credit for FY under Section 16(4)

A B C D E F G H

1 Oct-17 8-Feb-2020 23-Apr-19 1,39,832 0 69,916 69,916

2 Nov-17 13-Feb-2020 23-Apr-19 1,63,996 0 81,998 81,998

3 Dec-17 13-Feb-2020 23-Apr-19 1,58,740 10,430 74,155 74,155

4 Jan-18 13-Jun-2020 23-Apr-19 1,65,751 0 82,875 82,875

5 Feb-18 17-Jun-2020 23-Apr-19 1,59,509 0 79,754 79,754

6 Mar-18 2-Ju1-2020 23-Apr-19 1,18,273 0 59,136 59,136

The last date of filing of GSTR-3B returns from July 2017 to March 2018 was
23.04.2019 (as extended) and the last date for filing Annual return for the
financial year 2017-18 was 05.02.2020, as per Notification No. 06/2020-CT
dated 03.02.2020. Accordingly, the appellant was eligible to avail the ITC for
the financial year 2017-18 in their GSTR 3B return upto 23.04.2019.

However in the instant case the appellant has filed their GSTR 3B returns for
the return period from July 2017 to March 2018 as per column D of the table

mentioned above and availed ITC.
oC

0 o
(r

?
%, {Si]i). In view of the above the relevant provisions i.e Section 16(4) and

, &«on 39(1) of the CGST Act in this regard are as under:­

* Section 16(4) of the CGST Act, 2017:

(4) A registered person shall not be entitled to take input tax credit in respect of
any invoice or debit note for supply of goods or services or both after
the [thirtieth day of November] following the end of .financial year to which
such invoice or debit note pertains or furnishing of the relevant annual return,

whichever is earlier.

[Provided that the registered person shall be entitled to take input tax credit
after the due date offurnishing of the return under section 39 for the month.of
September, 2018 till the due date of furnishing of the return under the said
sectionfor the month ofMarch, 2019 in respect of any invoice or invoice relating
to such debit note for supply of goods or services or both made during the
.financial year 2017-18, the details of which have been uploaded by the
supplier under sub-section (1) of section 37 till the due date for furnishing the
details under sub-section (1) of said sectionfor the month ofMarch, 2019.]

Dao f



F.NO. GAPPL/ADC/GSTP/2280/2024

Section 39(1) of the CGST Act, 2017:
"Every registered person, other than an Input Service Distributor or a
nonresident taxable person or a person paying tax under the provisions of
section 1 O or section 51 or section 52 shall, for every calendar month or part
thereof, furnish, in such form and manner as may be prescribed, a return,
electronically, of inward and outward supplies of goods or services or both,
input tax credit availed, tax payable, tax paid and such other particulars as

may be prescribed on or before the twentieth day of the month succeeding such

calendar month or part thereof"

In this regard the appellant contended that that as per Gujarat
8(i).
High Court Judgment Order in case of Allyssum Infra Vs Union of India

Special Civil Application No. 23556 of 2022, when it was submitted by

petitioner that retrospective cancellation of the GST registration of the
petitioners may come in its way for claiming Input Tax Credit for the period
from the date of cancellation till the date of revocation of the registration; on

which High Court Categorically stated that "6.1 in this regard it is observed
u,at when the competent authority considers the issue of revocation of
4g Ua ; •p..s«3j 1lation of petitioners' GST registration under the aforesaid notification,rl~ ~ ~~1/itioners shall be entitled to lodge its claim for availment of Input Tax

~••. :'.::~rd)J: in respect of the period from the cancellation of the registration till the

M"•"vsreg5ration is restored. So considering above Gujarat High Court, case also
is under the criteria of Entitlement of claiming availment of Input tax credit

in respect of the period from Cancellation of the Registration till registration

is restored.

8(ii). In view of the above, it is found that the issue of admissibility of

ITC under section 16(4) of CGST Act, 2017 has been settled in legal Forum as
per the judgement of Patna High Court Civil Writ Judicature Court (CWJC)
Case No. 9108 of 2021 dt.08-09-2023 and as per Judgement of Andhra
Pradesh High Court Writ Petition (WP) Case No. 24235 of 2022 dt.
18.07.2023. Further Section 16(4) of the CGST/SGST Act, 2017 is very clear
and unambiguous. The provision clearly provides for time limits for availing
ITC. This provision has been subjected to judicial analysis in the above
discussed matters before different Hon'ble High Courts and it has been held

that the provision is constitutionally valid and is not merely procedural.

9. As per the provisions of Section 16(4) and Section 39(1) of the
CST Act, 2017 it is very much clear that the appellant shall not be entitled
to taken the ITC in respect of any invoice or debit note for the supply of goods
or services or both after the due date of furnishing of the return sunder
Section 39 for the month of September following the end of the financial year
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of which such invoice or invoice relating to such debit note pertains or

furnishing of the relevant annual return, whichever is earlier. Further the

appellant referred the case of Tvl.Kavin HP Gas Gramin Vitrak V

Commissioner of Commercial Taxes and Ors. However, the case laws relied

upon by the appellant would not be applicable in the present case. Hence,..
the contention of the appellant is not legally sustainable. Hence, I find that

the appellant has wrongly availed ITC to the tuneof Rs. 9,06,105/- (IGST Rs.

10,431/-, CGST Rs. 4,47,837/- and SGST Rs. 4,47,837/-) for the return

period from July 2017 to March 2018 the same is liable to be reversed under

Section 73(1) of the CGST Act 2017alongwith interest under Section 50(3) of

the CGST Act 2017 and penalty under Section 73(1) of the CGST Act 2017.

10. In view of the above discussions, I do not find any merit in the

contention of the appellant so as to intervene in the impugned order passed

by the adjudicating authority. Accordingly, the impugned order of the

adjudicating authority is legal and proper hence upheld.

Ramafr af Rt +&sfta Rall 3qla a@R furstarh
The appeal filed by the appellant stands disposed of in above terms.

09 Ar 2o
(Adesh Ku ar Jain)

Joint Commissioner (Appeals)
Date:o~ .05.2024
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jo~~
(Sa dheer Kumar)
Superintendent (Appeals)

By R.P.A.D.
To
M/s National Drug Centre,
(Legal Name: Vasudev Radhakishan Maheshwari),
0, Pharma Chember, Shivaji Market, Amir Road,
Palanpur, Banaskantha, Gujarat-385001.

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad
3. The Commissioner, Central GST & C.Ex, Gandhinagar Commissionerate
4. The Dy. / Assistant Commissioner, CGST & C.Ex, Division-Palanpur,
Gandhinagar Commissionerate. .
5. TheDy. / Assistant Commissioner (RRA), CGST & C.Ex, Gandhinaga~:.~~~
commissonerate. ... (es <%]
6. The Supdt., CGST & C.Ex, Range-I, DI1s1on- Palanpur, Gandhinagas ?$ z?
Commissionerate. g± • #

? " ­7. The Supdt.(Systems), CGST Appeals, Ahmedabad. " s
8.Guard File o .as"?
9. P.A. File.
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